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This regular paper produced by SPICe sets out developments in the UK’s negotiations to leave 
the European Union, the process for which has now formally begun following the Prime 
Minister’s triggering of Article 50 on 29 March.   

The updates will provide information on the UK Government’s approach to leaving the EU 
including the domestic legislation necessary to ensure a smooth transition in terms of the UK 
statute book, along with details of the Scottish Government and the other Devolved 
Administrations’ positions. The updates will also provide information on developments within the 
EU with regard to the UK’s departure. Finally the update will provide information on the key 
issues likely to be at play during the negotiations and in developing the UK’s future relationship 
with the European Union. 

As was clear during the referendum campaign and since the decision to leave the EU was 
taken, there is an abundance of information and analysis available, and this SPICe paper will 
try to cover the key issues by drawing on that information and analysis.  

This week’s update focuses on the reaction to the news that agreement has been reached on 
sufficient progress having been made during phase one of the Article 50 negotiations along with 
a look ahead to this week’s European Council meeting.  The update also provides the latest on 
the House of Commons consideration of the European Union (Withdrawal) Bill and the UK 
Government’s sectoral Brexit impact assessments.   



ǀ  

As reported in last week’s update, on 8 December, the European Commission 
announced that it would recommend to the December European Council meeting that 
sufficient progress had been made allowing the Brexit negotiations to move on to phase 
two. The announcement was accompanied by the publication of the Joint-report from 
the negotiators of the European Union and the United Kingdom Government on 
progress during phase 1 of negotiations under Article 50 TEU on the United Kingdom's 
orderly withdrawal from the European Union. 

The Prime Minister made a statement to the House of Commons on 11 December in 
which she provided an update on the negotiations.  The Prime Minister addressed each 
of the three key issues that the negotiations have focussed on.  On citizens’ rights she 
told the House: 

“Mr Speaker, more than 3 million EU citizens make an extraordinary contribution to 
every part of our economy, our society, our culture and our national life. 

And I know that EU Member States similarly value the contribution of the 1 million 
UK nationals living in their communities. 

So from the outset I have made protecting citizens’ rights my first priority.” 

The Prime Minister set out how citizens’ rights will be protected under the Withdrawal 
Agreement: 

“So the EU has accepted that we will incorporate the Withdrawal Agreement into UK 
law. 

And citizens’ rights will then be enforced by our courts - where appropriate, paying 
due regard to relevant ECJ case law, just as they already decide other matters with 
reference to international law when it’s relevant. 

In the interests of consistent interpretation of citizens’ rights, we have agreed that 
where existing law is not clear, our courts – and only our courts – will be able to 
choose to ask the ECJ for an interpretation prior to reaching their own decision. 

But this will be a very narrow remit and a very small number of cases. 

And unlike now, they will not be obliged to do so. This will be voluntary. 

The case itself will always be determined by the UK courts, not the ECJ. And there 
will also be a sunset clause so, after eight years, even this voluntary mechanism will 
end. 

Mr Speaker, the end point of this process is very clear. 

EU Citizens living in the UK will have their rights enshrined in UK law and enforced 
by British courts. 

http://www.parliament.scot/S5_European/General%20Documents/CTEER_Brexit_update_2017.12.08.pdf
http://europa.eu/rapid/press-release_IP-17-5173_en.htm
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665869/Joint_report_on_progress_during_phase_1_of_negotiations_under_Article_50_TEU_on_the_United_Kingdom_s_orderly_withdrawal_from_the_European_Union.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665869/Joint_report_on_progress_during_phase_1_of_negotiations_under_Article_50_TEU_on_the_United_Kingdom_s_orderly_withdrawal_from_the_European_Union.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665869/Joint_report_on_progress_during_phase_1_of_negotiations_under_Article_50_TEU_on_the_United_Kingdom_s_orderly_withdrawal_from_the_European_Union.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665869/Joint_report_on_progress_during_phase_1_of_negotiations_under_Article_50_TEU_on_the_United_Kingdom_s_orderly_withdrawal_from_the_European_Union.pdf
https://www.gov.uk/government/speeches/pm-statement-on-eu-negotiations-11-december-2017
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And UK citizens living in the EU will also have their rights protected.” 

On the financial settlement the Prime Minister set out what the UK Government has 
committed to: 

“We will continue to pay our net contributions under the current EU Budget plan. 
During this time our proposed implementation period will see us continuing to trade 
on current terms. 

And we will pay our fair share of the outstanding commitments and liabilities to which 
we committed during our membership. 

However, this is conditional upon a number of principles we have negotiated over 
how we will ultimately arrive at a fair valuation of these commitments, which will bring 
the actual financial settlement down by a substantial amount.” 

Finally, on the Ireland and Northern Ireland issue, the Prime Minister told the House of 
Commons: 

“Mr Speaker, our departure from the European Union presents a significant and 
unique challenge for Northern Ireland and Ireland. 

So it is absolutely right that the Joint Report makes clear we will uphold the Belfast 
Agreement in full. This Agreement, including its subsequent implementation 
agreements and arrangements, has been critical to the progress made in Northern 
Ireland over recent decades. 

Our commitments to those agreements, the principles that underpin them, the 
institutions they establish and the rights and opportunities they guarantee, remain 
steadfast. 

Mr Speaker, the Joint Report reaffirms our guarantee that there will be no hard 
border between Northern Ireland and Ireland. So much of daily life in Northern 
Ireland depends on being able to cross the border freely, so it is right that we ensure 
no new barriers are put in place. 

We have also been absolutely clear that nothing in this process will alter our 
determination to uphold the constitutional and economic integrity of the whole United 
Kingdom. And it was right that we took time last week to strengthen and clarify the 
Joint Report in this regard, listening to unionists across the country, including the 
DUP.” 

Following the Prime Minister’s statement there was an opportunity for debate. 

The Scottish Government published a news release which included the First Minister’s 
reaction to news that sufficient progress had been made.  The First Minister said: 

“While the Scottish Government remains clear that we wish Brexit was not 
happening and that the UK as a whole was not leaving the European Union, today’s 
proposed agreement is a welcome step forward in the negotiations. 

http://hansard.parliament.uk/commons/2017-12-11/debates/965E3010-41F6-4353-A2CC-2F5A6C31495F/BrexitNegotiations
https://news.gov.scot/news/first-minister-comments-on-brexit-developments
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“The next phase will be significantly tougher and it is essential all the UK’s 
Governments are now fully involved in the negotiations on the UK’s future 
relationship with the EU – something that has not happened to this point. 

“We fully support the protection of the Good Friday Agreement in all its parts and the 
UK Government’s guarantee that there will be no hard border on the island of 
Ireland. 

“We will be seeking clarity on how the UK Government intends to deliver full 
alignment with the rules of the Single Market and Customs Union. 

“And there is no doubt that the provisions relating to Northern Ireland raise major 
new questions over proposed UK-wide frameworks that are the subject of on going 
talks between the UK and Scottish Governments 

“And I am absolutely clear that any special arrangements for Northern Ireland must 
now be available to other nations of the UK – the Scottish Government will not 
accept any arrangements which risk putting Scotland at an economic disadvantage. 

“Short of continuing EU membership, the best outcome for jobs and living standards 
is to retain membership of the Single Market and Customs Union – both in transition 
and permanently. We will continue to argue that case, including at the next meeting 
of the Joint Ministerial Committee in London next week. 

“We will be studying the details of the phase one agreement but we welcome the fact 
that finally there has been some movement to guarantee the rights of EU and UK 
citizens – although it is disgraceful that it has taken this long and there is still more to 
do in phase two. 

“In addition it seems the UK could also now be paying around £50 billion just for the 
right to negotiate an inferior trade deal than the one we have now.” 

On  

Ireland and Northern Ireland 

Following the announcement that sufficient progress would be recommended by the 
Commission, there has been a considerable amount of reaction to the proposals 
particularly in relation to Ireland and Northern Ireland.  Last week’s update provided a 
brief summary of the content of the joint-report.  On Ireland and Northern Ireland the UK 
Government made a commitment to respect the terms of the Good Friday Agreement 
and whilst the UK leaves the Single Market and Customs Union ensure that no hard 
border is imposed on the island of Ireland whilst at the same time ensuring that it 
continues to preserve the integrity of the UK internal market and Northern Ireland's 
place within it. 

The Prime Minister has published a letter setting out “the 6 key commitments to 
Northern Ireland that guided her in the negotiations with the EU”.  These commitments 
are set out below: 

“First, we will always uphold and support Northern Ireland’s status as an integral 
part of the United Kingdom, consistent with the principle of consent. The 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665870/prime-ministers-commitments-to-northern-ireland.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/665870/prime-ministers-commitments-to-northern-ireland.pdf
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Government I lead will never be neutral when it comes to expressing our support 
for the Union. 

Second, we will fully protect and maintain Northern Ireland’s position within the 
single market of the United Kingdom. This is by far the most important market for 
Northern Ireland’s goods and services and you will continue to have full and 
unfettered access to it. 

Third, there will be no new borders within the United Kingdom of Great Britain and 
Northern Ireland. In addition to no hard border between Northern Ireland and 
Ireland, we will maintain the Common Travel Area throughout these islands. 

Fourth, the whole of the United Kingdom, including Northern Ireland, will leave the 
EU customs union and the EU single market. Nothing in the agreement I have 
reached alters that fundamental fact. 

Fifth, we will uphold the commitments and safeguards set out in the Belfast 
Agreement regarding North-South Co-operation. This will continue to require 
cross-community support. 

Sixth, the whole of the United Kingdom, including Northern Ireland, will no longer 
be subject to the jurisdiction of the European Court of Justice.” 

The Irish Times published an article by Katy Hayward, a political sociologist at Queen’s 
University Belfast suggesting the Brexit deal allows for three different types of Irish 
Border.  According to the article, the agreement is a case of “constructive ambiguity” 
and allows for three scenarios all underpinned by three common themes: 

“Each scenario is underpinned by unwavering assertions: the UK is leaving the 
single market and customs union, the UK guarantees to avoid a hard border, the 
practical implementation of the 1998 Agreement will be unaffected.” 

The article outlines the three possible scenarios starting with the UK’s chosen option: 

“The first scenario is the one that the UK wishes to see: the future UK/EU trade 
deal is constructed in such a way as to allow for there to be no hard border either 
down the Irish Sea or along the Irish Border. The problem, of course, is that it is 
not possible to have a trade deal that manages to cover the full set of 
commitments that the UK has agreed to here.” 

The article suggests this option is impossible to achieve if the UK leaves the Single 
Market and Customs Union noting that the Sweden-Norway border might be an 
exemplar for what can be achieved given Sweden is in the Customs Union and Norway 
(despite being in the Single Market) sits outside the Customs Union: 

“The border between Norway and Sweden is a good example of what this border 
looks like - and a smoothly run one at that. It entails approved and unapproved 
roads, efficiently-run and coordinated customs services, and physical 
infrastructure. Plenty of it.” 

https://www.irishtimes.com/news/ireland/irish-news/brexit-deal-allows-for-three-different-types-of-irish-border-1.3320497?mode=amp&__twitter_impression=true
https://www.irishtimes.com/news/ireland/irish-news/brexit-deal-allows-for-three-different-types-of-irish-border-1.3320497?mode=amp&__twitter_impression=true
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Scenario 2 would require the UK to “propose specific solutions to address the unique 
circumstances of the island of Ireland”. The article states that whilst this commitment is 
made: 

“There is no explanation of what these solutions might be, but in actual fact 
everything hinges upon them.” 

Scenario 3 would involve the UK “maintaining full alignment” with: “those rules of the 
Internal Market and the Customs Union which, now or in the future, support North-
South cooperation, the all-island economy and the protection of the 1998 Agreement” in 
the event there are no agreed solutions.  On this scenario the article states: 

“The prime minister may assure her Cabinet that this alignment is confined to 
Northern Ireland/Republic of Ireland specific areas, but in actual fact, these 
conditions have extraordinarily broad implications. 

So, there is an overwhelming incentive now for the UK government to find those 
“specific solutions” in Scenario 2 working. These solutions will need to be flexible 
and imaginative as they will have to entail a distinctive treatment of the region of 
Northern Ireland both in terms of the single market and the customs union. 

The dedicated strand on Ireland and Northern Ireland in phase two of the Brexit 
talks is going to require just as much stamina as phase one. At least now there is 
a firm set of commitments to work from.” 

Citizens’ Rights 

The agreement and publication also contains the commitments of the EU and the UK in 
relation to citizens’ rights.  Following publication, the European Commission has 
published a Q&A on citizens’ rights.  According to the Commission: 

“This document provides information on the common understanding reached on 
the rights of EU27 and UK citizens' post-Brexit as set out in the Joint Report from 
the negotiators of the European Union and the United Kingdom Government on 
progress during phase 1 of negotiations under Article 50 TEU on the United 
Kingdom's orderly withdrawal from the European Union. Should the European 
Council (Article 50) consider on 15 December that sufficient progress has been 
made in the negotiations, the Withdrawal Agreement based on Article 50 of the 
Treaty on European Union – on which citizens will base their rights – should be 
drafted on the basis of the Joint Report and the outcome of the negotiations on 
other separation issues. This present document interprets the Joint Report for 
information purposes only and should not be understood as the final text of the 
Withdrawal Agreement.” 

The Q&A includes a number of case studies which seek to explain the situation for EU 
citizens’ in the UK and for UK citizens in the EU.   

The UK Government has also updated its guidance for EU nationals living in the UK.   

 

 

https://ec.europa.eu/commission/sites/beta-political/files/2017-12-12_cr_q_and_a_final.pdf
https://www.gov.uk/guidance/advice-for-british-nationals-travelling-and-living-in-europe
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The European Council 

The December European Council will now be the focus of attention with the EU27 
asked to agree that sufficient progress has been made during phase one of the 
negotiations to allow progress to phase two.  This decision will be based on the 
Commission’s recommendation and the joint-report along with the views of the 
European Council President Donald Tusk which were set out in his Invitation letter to 
the members of the European Council ahead of their meetings on 14 and 15 December 
2017.  On Brexit, President Tusk wrote: 

“Finally, the European Council will decide whether it is time to move our 
negotiations with the UK to the next phase. Whether we have enough guarantees 
that citizens' rights, EU financial interests and the integrity of the Good Friday 
Agreement in Ireland will be effectively protected when the UK leaves the EU. In 
short, whether sufficient progress has been achieved. The EU and UK negotiators 
have prepared a joint report on what has been agreed so far, and I think we have 
a satisfactory result on most issues. For that reason, and based on the 
recommendation by our chief negotiator, I have tabled guidelines which will signal, 
if you agree, that we are ready to move to the second phase, which will expand 
discussions to cover transition and the framework for the future relationship. The 
conclusion of the first phase of negotiations is moderate progress, since we only 
have ten months left to determine the transition period and our future relations 
with the UK. This will be a furious race against time, where again our unity will be 
key. And the experience so far has shown that unity is a sine qua non of an 
orderly Brexit.” 

Ahead of the European Council meeting, the European Parliament backed a resolution 
agreeing sufficient progress had been made in phase one of the negotiations to allow a 
move to stage two.  The resolution was passed by 556 votes to 62, with 68 abstentions.  
However, the European Parliament – which has to give consent to the final withdrawal 
agreement – warned that “negotiations can only progress during the second phase if 
the UK government fully respects the commitments it gave in the Joint Report and fully 
translates them into the draft Withdrawal Agreement.”   

The European Parliament resolution noted five outstanding issues to be resolved in 
order to win Parliament’s  consent to the final agreement:  

 extending coverage of citizens’ rights to future partners , 

 a light-touch, declaratory administrative procedure must be available for EU and 
UK citizens applying for ”permanent residence status”, 

 European Court of Justice decisions on citizens’ rights must be binding, and the 
role of the ombudsman created to act on citizens’ complaints must be defined, 

 the right of free movement for UK citizens currently residing in the EU27 member 
states must be guaranteed, and 

 the UK’s commitments on Northern Ireland must be implemented.  

 

http://www.consilium.europa.eu/en/press/press-releases/2017/12/12/invitation-letter-by-president-donald-tusk-for-the-members-of-the-european-council/?utm_source=POLITICO.EU&utm_campaign=34b1c7d0ee-EMAIL_CAMPAIGN_2017_12_12&utm_medium=email&utm_term=0_10959edeb5-34b1c7d0ee-189693569&utm_source=POLITICO.EU&utm_campaign=66c8f5ac86-EMAIL_CAMPAIGN_2017_12_13&utm_medium=email&utm_term=0_10959edeb5-66c8f5ac86-189668261
http://www.consilium.europa.eu/en/press/press-releases/2017/12/12/invitation-letter-by-president-donald-tusk-for-the-members-of-the-european-council/?utm_source=POLITICO.EU&utm_campaign=34b1c7d0ee-EMAIL_CAMPAIGN_2017_12_12&utm_medium=email&utm_term=0_10959edeb5-34b1c7d0ee-189693569&utm_source=POLITICO.EU&utm_campaign=66c8f5ac86-EMAIL_CAMPAIGN_2017_12_13&utm_medium=email&utm_term=0_10959edeb5-66c8f5ac86-189668261
http://www.consilium.europa.eu/en/press/press-releases/2017/12/12/invitation-letter-by-president-donald-tusk-for-the-members-of-the-european-council/?utm_source=POLITICO.EU&utm_campaign=34b1c7d0ee-EMAIL_CAMPAIGN_2017_12_12&utm_medium=email&utm_term=0_10959edeb5-34b1c7d0ee-189693569&utm_source=POLITICO.EU&utm_campaign=66c8f5ac86-EMAIL_CAMPAIGN_2017_12_13&utm_medium=email&utm_term=0_10959edeb5-66c8f5ac86-189668261
http://www.europarl.europa.eu/oeil/popups/ficheprocedure.do?lang=en&reference=2017/2964(RSP)
http://www.europarl.europa.eu/news/en/press-room/20171212IPR90142/joint-progress-report-allows-move-to-phase-two-of-brexit-talks-says-parliament
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MEPs also addressed the possibility of a transitional phase, noting that: 

“For the transition period, to be time limited, MEPs want the full EU acquis 
(including citizens’ rights) and all oversight to be applicable to the UK. The shape 
of future relations, to be discussed in phase two, should be based on sound and 
unambiguous principles and could take the form of an EU-UK association 
agreement, underlines the resolution.” 

Dr Simon Usherwood of The UK in a Changing Europe programme has written about 
What to watch for at Friday’s European Council.  Dr Usherwood suggests that following 
interviews given by UK Government Ministers following Friday’s announcement of 
sufficient progress what might have been a simple rubber stamping process is now 
more complex: 

“However, following Sunday morning’s round of interview by leading government 
figures, things look to be much more open once more. In particular, David Davis’s 
assertation that the deal with the Commission wasn’t binding – a statement he 
swiftly rowed back on – raised a lot of concern in national capitals about the UK’s 
commitment to the process. 

What should have been a simple bit of procedure has thus turned into a serious 
point of debate for all involved, and what happens on Friday will have marked 
consequences.” 

Dr Usherwood highlights three things to watch for: 

When will phase two start? – Whilst it seems clear that the Council will agree sufficient 
progress has been made, a key question will be when the next phase of discussions – 
on transition and a framework for the future relationship will begin: 

“However, the Davis scare has produced much debate in the EU about whether 
the UK should be allowed to start Phase II immediately. Several reports from 
Brussels suggest that there is now a move to waiting until February or March to 
begin substantive talks, with the intervening time being used to firm up the EU’s 
negotiating mandate (and also to underline the displeasure with Davis’ language). 

However, this is not yet fixed, and the EU27 have the capacity to move much 
more quickly, especially since they got the ball rolling on the mandate back at their 
October meeting. 

The degree to which they decide to delay will therefore reflect the balance 
between wanting to make progress towards a final deal and showing the UK that 
this is something to be taken seriously: as much as Davis’ comments have irked, 
many will worry that time is already very tight and any further loss would derail the 
entire process, to no-one’s benefit.” 

The second issue to watch for is the role of the European Parliament, Dr Usherwood 
suggests it’s likely to become more prominent during phase two and this is indicated by 
the nature of the resolution on phase one: 

“While the Parliament’s committee did sign off on the ‘sufficient progress’ 
statement, it has also been clear that they want to see more protection of existing 

http://ukandeu.ac.uk/what-to-watch-for-at-fridays-european-council/?platform=hootsuite
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rights and the avoidance of as many future barriers to movement as possible. 
Since freedom of movement is linked to the question of the new relationship, this 
would be an ideal opportunity for the Parliament to push harder on the topic. 

This won’t be reflected directly in the European Council’s conclusions, since the 
Parliament isn’t a full participant, but the messaging from senior Parliament 
officials in the coming week – especially Guy Verhofstadt (the lead on Article 50), 
Antonio Tajani (Parliament President) and Manfred Weber (leader of the centre-
right EPP grouping, the largest in Parliament) – will be a key marker of whether 
there is an intention to make more of their role.” 

The final issue to watch for is the reaction in the UK to the European Council meeting 
with Dr Usherwood suggesting that in the event the European Council decides to delay 
phase two discussions this might give ammunition both to those wanting a hard, no 
deal Brexit and those wanting a much closer EEA style arrangement: 

“In particular, an extended delay will give ammunition to both those who would 
leave without any deal and those would want a much closer relationship. The 
former will use it as evidence of the perfidy of the EU and the need to get away as 
quickly and as fully as possible. The latter will point to the need to maintain close 
and friendly relations, and to the need for effective controls by Parliament. 

This last point will be crucial, as the Withdrawal Bill continues to be debated in 
Parliament: a nasty shock on Friday might bolster calls for amendments (and thus 
government defeats). 

Although big movement is unlikely in British political debate, Friday’s European 
Council will have the effect of further embedding the provisional agreement as the 
basis of all future negotiation in Article 50: for those that reject that text, this is 
their last, best chance to change things.” 

Phase 2 negotiating guidelines 

Following the publication of the Joint-Report, the Council agreed draft guidelines for 
phase two of the negotiations.  These are likely to be signed off during the European 
Council meeting.  The draft guidelines address transition and the future framework.  On 
transition, the draft guidelines state: 

“As regards transition, the European Council notes the proposal put forward by the 
United Kingdom for a transition period of around two years, and agrees to 
negotiate a transition period covering the whole of the EU acquis, while the United 
Kingdom, as a third country, will no longer participate in or nominate or elect 
members of the EU institutions. 

Such transitional arrangements, which will be part of the Withdrawal Agreement, 
must be in the interest of the Union, clearly defined and limited in time. In order to 
ensure a level playing field based on the same rules applying throughout the 
Single Market, changes to the acquis adopted by EU institutions and bodies will 
have to apply both in the United Kingdom and the EU. All existing Union 
regulatory, budgetary, supervisory, judiciary and enforcement instruments and 
structures will also apply. As the United Kingdom will remain a member of the 
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Customs Union and the Single Market (with all four freedoms) during the 
transition, it will have to continue to apply and collect EU customs tariffs and 
ensure all EU checks are being performed on the border vis-à-vis other third 
countries.” 

On the future relationship, the draft guidelines state: 

“The European Council reconfirms its desire to establish a close partnership 
between the Union and the United Kingdom. While an agreement on a future 
relationship can only be finalised and concluded once the United Kingdom has 
become a third country, the Union will be ready to engage in preliminary and 
preparatory discussions with the aim of identifying an overall understanding of the 
framework for the future relationship. Such an understanding, which will require 
additional European Council guidelines, should be elaborated in a political 
declaration accompanying the Withdrawal Agreement. 

The Union takes note that the United Kingdom has stated its intention to leave the 
Customs Union and the Single Market after the end of the transition period, and 
the European Council will calibrate its approach as regards trade and economic 
cooperation in the light of this position so as to ensure a balance of rights and 
obligations, avoid upsetting existing relations with other third countries, and 
respect all other principles set out in its guidelines of 29 April 2017, in particular 
the need to preserve the integrity and proper functioning of the Single Market. 

The European Council reconfirms its readiness to establish partnerships in areas 
unrelated to trade, in particular the fight against terrorism and international crime, 
as well as security, defence and foreign policy. 

The European Council will continue to follow the negotiations closely and will 
adopt additional guidelines at one of its next meetings, in particular as regards the 
framework for the future relationship. It calls on the United Kingdom to provide 
further clarity on its position on the framework for the future relationship. The 
European Council invites the Council (Art.50) together with the Union negotiator to 
continue internal preparatory discussions.” 

The likelihood of agreeing a transitional deal, and the potential role of the European 
Parliament in that process is discussed in the Politico article Brexit transition deal isn’t a 
done deal.   

Days 6 and 7 of the Committee Stage of the European Union (Withdrawal) Bill were 
held this week in the House of Commons.  The final Committee Stage day will be held 
on 20 December.   

Day six of the Committee stage of the European Union (Withdrawal) Bill took place on 
12 December. This day was set aside to consider new clauses and amendments 
relating to clause 7 of the Bill. Clause 7 relates to the Government’s request for 
Parliament to delegate legislative power to change the statute book so that retained EU 
law functions effectively after exit day. The Government’s case for delegating this 

https://www.politico.eu/article/brexit-transition-deal-isnt-a-done-deal/?utm_source=POLITICO.EU&utm_campaign=66c8f5ac86-EMAIL_CAMPAIGN_2017_12_13&utm_medium=email&utm_term=0_10959edeb5-66c8f5ac86-189668261
https://www.politico.eu/article/brexit-transition-deal-isnt-a-done-deal/?utm_source=POLITICO.EU&utm_campaign=66c8f5ac86-EMAIL_CAMPAIGN_2017_12_13&utm_medium=email&utm_term=0_10959edeb5-66c8f5ac86-189668261
https://hansard.digiminster.com/commons/2017-12-12/debates/02642351-76CA-4700-BE34-28D22EB175B4/EuropeanUnion(Withdrawal)Bill
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power, rather than using primary legislation, is based on the uncertainty over what 
changes will be needed, the volume of changes required, the speed at which they will 
need to be made, and the technical nature of many of the alterations that will be 
needed to retained EU law. 

Four amendments to clause 7 were voted on but were not agreed to, including one 
asking that regulations made under this section may not “modify the Scotland Act 1998 
or the Government of Wales Act 2006”. 

One new clause, relating to Environmental standards and protections: enforcement, 
was also voted on but not agreed to. 

Day six concluded with the unamended Clause 7 being agreed to. 

Day seven saw the Commons consider amendments to clauses 9,8 and 17.  The 
House of Commons Library briefing EU (Withdrawal) Bill: clauses 9, 8 and 17 
summarised each of the clauses: 

 Clause 9 provides the Government with the legislative authority to use secondary 
legislation to implement any withdrawal agreement agreed with the European 
Union under Article 50(2) Treaty on European Union (TEU); 

 Clause 8 gives Government the power, until two years after exit day, to make 
secondary legislation to prevent or remedy any breaches of the UK’s 
international obligations that might arise from Brexit; and 

 Clause 17 grants powers to make consequential and transitional provisions. 

Day seven saw the UK Government suffer its first defeat at the Committee Stage with 
MP’s agreeing a proposal that the final Brexit deal has to be approved in a new law 
passed by Parliament.  MPs voted 309 to 305 to approve Dominic Grieve’s 
Amendment. 

Mark Elliot, Professor of Public Law at the University of Cambridge and Legal Adviser to 
the House of Lords Constitution Committee wrote a twitter thread following the passing 
of the amendment in which he answered the question Has Parliament 'taken back 
control' by passing Amendment 7 to the EU (Withdrawal) Bill?.  Professor Elliot 
concluded that: 

http://hansard.parliament.uk/commons/2017-12-13/debates/77F256AC-E26E-48F1-99B8-99DDD554B289/EuropeanUnion(Withdrawal)Bill
http://researchbriefings.files.parliament.uk/documents/CBP-8170/CBP-8170.pdf
https://twitter.com/ProfMarkElliott/status/941045222523498497
https://twitter.com/ProfMarkElliott/status/941045222523498497
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On 12 December, the Scottish Government announced that it was continuing 
preparations on a Continuity Bill in the event that “significant changes” aren’t made to 
the European Union (Withdrawal) Bill.  The news release announcing the information 
included a quote from the Minister for UK Negotiations on Scotland’s Place in Europe, 
Michael Russell: 

“I am clear that all returning powers that relate to devolved areas must stay 
devolved after Brexit. 

“We have yet to receive a cast iron guarantee that significant changes will be 
made to the EU Withdrawal Bill. The bill at present means all devolved powers 
currently exercised at EU level will be transferred to the Westminster Parliament. 

“Unless significant changes are made, we will not be able to recommend giving 
consent to the EU Withdrawal Bill, and therefore we have no choice but to pursue 
the option of our own legislation – a Continuity Bill for Scotland. 

“Progress has been made in discussions over UK-wide frameworks but we need 
some answers on how last week’s UK-EU agreement will affect their operation. 
Scotland also needs to have a meaningful role in the next phase of negotiations. 

“Of course our preference is for the UK as a whole to remain in the Single Market 
and Customs Union. However, I also made clear today that if it is possible to 
create a special arrangement between Northern Ireland and the European Union, 
there is no logical reason why Scotland should not have the same rights. It would 
be unacceptable for Scotland to be placed at an economic disadvantage.”  

 

https://news.gov.scot/news/returning-eu-powers
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